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BCTYN

Kinenp XX — movarok XXI cT. B pakTHili Ta Te0opii Mi>kKHApPOIHO-
TO TpaBa MO3HAYMBCS SKICHOI 3MiHOIO OPIEHTHPIB YHACIHIZIOK BiAIOBI-
THUX TpaHchopmaniil y MibKHApOIHUX BiJJHOCHHAX, OKpPeMi SBUIIA TTOC-
TaBUJIM HOBI 3almUTaHHA MIOA0 (YHKIIH MDKHApOJHOTO IMpaBa, HOro
edextuBHOCTI. Jl0 TakWX SIBHUIN HaleXaTh PO3MAai COIiaiCTUYHOI CHC-
TEMH 1 [OsIBa HOBHUX CYy0’€KTiB MIXKHAPOIHOTO TpaBa (y KUTbKICHOMY, Ta
SIKICHOMY CEHC1), 3MiHa IIpeaMeTa hOTo MpaBa (70 TOr0 BOHO (YHKIIiO-
HYBaJIO B yMOBAax JIBOTIOJISIPHOI CHCTEMH), Jibepai3allis CBITOBHX €KO-
HOMIYHUX BiZHOCHH, Tpollec rioOamizarii (y MiXKHapOIHO-TIPaBOBIH
cthepi HEpITKO TOETHYBABCS 3 TPOIECAMHU 3POCTAIOUOTO PETiOHATIZMY),
pedopMyBaHHS YHIBEpCabHUX IHCTUTYLIMHUX CHCTEM Ta PerioHaIbHUX
cucTeM Oe3IeKH TOLIO.

VYce 1e npu3BeNno 0 NOYaCTIlIaHHS CyMHIBIB IIOAO €PEKTUBHOCTI MiXK-
HapOIHOTO TpaBa. BTiM icTopis 1bOTO MpaBa MmoKa3ye, Mo MOAI0HI 3aKuIN
HCHOBI: BOHU CTaBUJIUCS 3aBXK[H, KOJH B MIXXHAPOIHOMY CYCILIBCTBI Ha-
CTaBaja Ta Y iHIIA Kpu3a (JIHIIe TpoTsaroM XX CT. MKHApOJHE ITPaBO
minpaBany kputuwi micist Ilepmoi ta [Ipyroi cBiTOBUX BiiiH, Yepe3 HU3bKY
epextuBHICTh misutbHOCTI Jlirm Hamiit Ta OOH, BHaACHiIOK «XOJIOJHOT
BilHM» TOILO). [cTOpist pO3BUTKY IILOTO MpaBa MOKa3ye, M0 TYT MOYKHA
TOBOPHUTH TIPO HEe(EKTUBHICTh UM 3aCTapiJlicTh OKPEMUX MEXaHi3MiB
perymtoBaHHs (MEpeBaXKHO IHCTUTYLIHHUX), & HE CHCTEMH B IIIJIOMY.

3a BHCIIOBOM BHJIATHOTO aHTIIHCHKOTO Ipodecopa MiKHAPOTHOTO
npaBa (MOXO/PKEHHAM 3 Ykpainu) X. JlayTeprnaxrta, He BpaXOBYIOUH «CIIe-
UGIIHOTO XapaKTepy MDKHAPOIHOTO IIpaBa Ta IPABOBOTO PETYITIOBAH-
HS B MDKHapOJHOMY CYCHiJBbCTBi, ... JEAKiI BUEHi 3alepeduyloTh iCHY-
BaHHS MDKHApOAHOTO IpaBa. ... IHINA rpyma BUEHHX, HE 3allepedyrouH
000B’SI3KOBOI CHJIM MI>XKHapPOAHOTO IPaBa, ... CTBEPAXKYE, IO LE MPaBoO
HEIOCKOHaJIe» . BHPIlICHHsIM MPO6IeMH, Ha IyMKY [BOTO KIACHKA, Mir

! Lauterpacht H. The Function of Law in the International Community. Oxford. At
the Clarendon Press, 1933. — P. 399 — 438.
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Ou cTaTH aHaji3 NpHYMH, 10 MPUBOAATH O TOSBU MiKHAPOIHOTO MPaBa,
Ta BUBYEHHS iICTOPUYHMX YMOB, B SIKUX BOHO PO3BHBAIOCS. AIXKE B IIHX
npolecax NpOSBISIOTHCS CYTHICHI XapaKTEPUCTHKU MI>KHAPOJHOTO TpaBa,
110 JIa€ 3MOTY 3’5ICYBaTH HOr0 Cy4acHUH CTaH Ta NEPCHEKTUBU PO3BUTKY.

IcTopist Mi>kHapOHOTO TpaBa — MOJIOJa Taly3b 1i€l Hayku. BueHi,
SIKI TOPKAIHCS i TOCIIKEHHS, TOXOIWIIA BUCHOBKY, III0 «BUBUYEHHS iC-
TOpii Mi>XKHAPOIHOTO TpaBa Aa€ MOXKIUBICTh IOCTABUTH 3aIIUTAHHSA 1 BiJl-
MOBICTH Ha HBOTO: L0 Take MixHapoaHe npaso? [Turanus «Komn mix-
HapoJHE MPaBO 3apOAMIIOCS 1 SIK BOHO PO3BHBANIOCS?» HE MOXKeE OyTH
BijUTiNeHe Bij camoi cyTHOCTI MikHapoaHoro npasa» (Onyma Scyaki)';
«be3 3HaHHA icTOpii MI>KHAPOJHOTO MPaBa HEMOXKIIMBO 3PO3YMITH 1 Cy-
JacHOI €MOXH 3 YCi€lo 11 CKIIATHICTIO 1 TuHAMI3MOM, 3 ii Haa3BHYAHHOIO
pizHo6apsriction (FO. backin, JI. ®enpaMan)’; «IKIIO MH XOYEMO 3pO-
3YMITH CyTHICTh MI>XKHapOJHOTO TIpaBa, MU HE MOBHUHHI IIe POOUTH Y Bi-
JpuBi Bix icTopuuHOro KoHTekcTy» (B. KysHeros)® Ta in.

IcTopist po3BUTKY MiXKHApOJHOTO TpaBa He Oyia JOCTiKeHa Helo-
cratHbo. « TpuBanmii mepiof iCTOpPir0 mpaBa HApOJiB HEXTYBAIH iCTO-
PUKM IpaBa Ta CHPOLIYBadd i HEpPEKpPydyBaJlH IOPUCTU-MDKHAPOI-
HuKH. KOpHcTH-MIXXHApOAHUKY, SIK 1 ICTOPUKY MpaBa, JOXOAWIH 3arajb-
HOT'O BU3HAHHS, IO iCTOPisl IIpaBa HAPOJIB CTA€ TAKOIO JIUILE 3 MOSBOIO
Cy4aCHOI CyBEPEHHOI AEpKaBU» .

He Oyzne mepebinblieHHSM CTBEPIKYBATH, IO caMe MiKHApOJHE
npaBo OyJI0O B OCHOBI MPOTPECHBHUX 3700YTKIB JIOJCTBA: ifiei 3axXucTy
TIpaB JIIOJWHHU, YIACHHUKIB 30pOHHUX KOH(IIKTIB i IMBUTPHOTO HACEIICH-
Hs T 9ac BiliHW; BiJJMOBH BiJ] €THOIIEHTPHU3MY; PIBHOCTI BCiX HapOJiB
Ta COPUUHATTS AOCSATHEHB yCiX NUBINI3aIiil CBITY, IHIINX MIPUHIUIIB Ta
ySIBIICHb, IO JIMILE 3rOAO0M MOYAIN 3al03UYyBaTHCS 3aKOHOAAaBCTBAMHU
nepxaB. AHai3 MMOSIBU 1 CTAHOBJIEHHA 3arajlbHUX MPUHIUIIB Mi>KHAPO-

! Onuma Yasuaki. When was the Law of International Society Born? — An Inquiry
of the History of International Law from an Intercivilizational Perspective // Journal of
the History of International Law. July 2000, Volume 2, Number 1. Kluwer Law Interna-
tional 2000. Printed in Netherlands. — P. 2.

% Backun FO.A., ®envoman J].H. VicTopusi MeKIyHApOIHOTO mpaBa. — M.: Mex-
JlyHap. OTHOLICHHS, 1990. —C. 3.

Kysneyoe B.M. Ouepk CTAaHOBJICHUS U Pa3BUTHUSI MEXKAyHApOIHOro Ipasa. Bkiajx
Poccun: ommOxu n goctmkenus / Mexnynaponsoe npaso / Ots. pen. B.J. Ky3nenos.
M.: IOpucers, 2001. — C. 11.

* Lesaffer R. The Grotian Tradition revisited: Change and Continuity in the History
of International Law // The British Yearbook of International Law — 2002. Seventy-
third year of issue. — Oxford: At the Clarendon Press, 2003. — P. 103.
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JIHOTO mpaBa (BiAMOBIAATBHOCTI, CTaTyCcy (Di3MYHOI 0COOM, 3aXUCTY
TIpaB JIOAWMHH, TOOPOCOBICHOTO BUKOHAHHS 3000B’s3aHb, HIXTO HE MO-
Ke BiIIaTH OijIbIIIe IpaB, HiXK Ma€, HIXTO HE MOXKe OyTH CYIJICI0 Y CBOIH
CHpaBi Ta iH.) CBIIYUTH MPO iXHE OB paHHE (HOPMYyBaHHS IS Pery-
JIIOBaHHS MIKHApOJHHUX BiIHOCHH 1 JIMIIE 3rOAOM — MO iXHE 3amo3u-
YeHHS! BHYTPIIIHIM MpaBOM JepkaB. Binrak OaraTo HOCHiIHUKIB BBa-
KaIOTh, MO JOTIYHUM OyJ0 O MPUIYCTHTH, MO U ifies MPaBoOBOTO
PETYIIOBaHHSI CYCIIUTLHUX BiJHOCHH 3apOAMIIACS paHIIlle — B MiXIUTe-
MIiHHHX, MIDKPOJIOBHX BiJHOCHHAX, a BXKE TOTIM HapoOJIeHi B Mik cdepi
MPUHLMITI PETYJIIOBAHHS 3al03MYYIOTECS 10 BHYTPILIHBOTPYTIOBUX, BHYT-
PIIIHBOTUIEMIHHUX YH HaBiTh BHYTPIIIHbOACPKAaBHUX BiIHOCHH.

OckiJIbKM caMe B MOTNEpeaHi iCTOpUYHI mepiogn B MIKHApPOIHIN
MPaKTHUIl JiepKaB 3apoJKyBaIUCS, TIPOXOIIN CBOE CTAHOBJICHHS 1 Ha-
OyBanmy e(peKTUBHOCTI BiIOMi Cy9acHOMY MIKHApOIHOMY TIpaBy HOPMH,
IHCTUTYTH Ta Tally3i, TO iCTOPIs IIHOTO TPaBa € TIi€I0 TaTy3310 HOTOo 3arajb-
HOI Teopii, sSKa JoTioMarae JIOCTiIUTH CyTHICTh IbOTO IpaBa, a BiATaKk —
1 AaT¥ MpaKTHYHY BiJMOBiAb HA HOTO Cy4YacHi BUKIMKH Ta Tepe10adynTi
HanpsIMH HOro po3BUTKY. ONaHyBaHHS 3HAHHIMHM 3 iICTOPHYHOTO CTaHO-
BJICHHSI i PO3BHTKY MIKHApPOJHOTO MpaBa, MEXaHi3My i 3aKOHOMipHOC-
Tel HWOro BUHUKHEHHS, ICTOPUYHHUX TpaHCOpMAIlii i BiAMOBIII Ha BH-
KJINKW MDKHAPOJIHUX BiAHOCHH Ja€ 3MOTY BCTAHOBUTH W 3acamyl iHIIMX
rajmyseil floro Teopii Ta BIANOBIAHUX rajy3eH, a TaKOX CIPOTHO3YBaTH
iXHii pO3BUTOK, HMOBIpHi pOOIEMH Ta BiAHANTH MIJISIXU BUPIILIEHHS iX.
Tomy, Ha gymMKy npodecopa Jlykamryka, «BUBYECHHS iCTOpii Mi>KHapoO-
Horo mpaBa (MII) HeoOXinHe st 3’sICyBaHHS HOTO MPHUPOAH, BU3HA-
YEHHS [IEPCHEeKTHB PO3BUTKY. IIpoTe 14 ramyss JOCHiIKeHb U J0Ci -
MIAEThCS CJIAOKMM MiCIleM MiKHApOJHO-TIpaBoBoi Haykw. CyIepedxu
CTOCYIOTBCS HaBiTh Yacy BUHMKHEHHS MIT» .

Cyuacna niOepanbHa KOHLEMILiS MIXXHAPOAHOTO MpaBa 3BEPTAE BCE
OinpIIy yBary Ha YMHHHUK 4Yacy AJISl BCTAHOBJIGHHS HOTo 0coOIMBOCTEH
Ta MPOTHO3YBaHHS PO3BUTKY. OCKUTBKM ICTOPiS MIXKHAPOIHOTO TpaBa,
110 0e3nocepeHbO OB’ sI3aHa 3 YUHHUKOM 4acy, HE Ma€ IEPepBHOCTI, a
BOJIOJII€ TATIICTIO 1 KOHTHHYITETOM, 3BEpHEHHS 0 BUBUCHHS TaKOTO iC-
TOPUYHOTO PO3BUTKY L€l MpaBOBOI CUCTEMH AACTh MOXJIMBICTH HEepel-
0aynTH HOro 0coOIMBOCTI B MailOyTHROMY. 30KpeMa BpaxyBaHHsI 4aco-
BOro ¢axkTopa B MigXOIi OO0 MDXHAPOAHOTO TpaBa CIpHse mependauy-

! Jlykawyrk MM, BO3HUKHOBEHHE H CTAHOB/ICHHE MEXIyHAPOIHOro npasa // BecTHuk
Kues. yn-ta. MextyHap. OTHOILCHUS 1 MEXIyHap. mpaBo. — 1984. — Ne 18. — C. 25.
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BAaHOCTI OCTaHHBOTO, a BIITAaK 1 3a0€3MEUYCHHI0 peani3amii NPUHIHUITY
MIPaBOBOI BU3HAYEHOCTI, IKUH € OAHHM 13 3aCaTHUIHNX MPUHITUIIB HyHK-
LiOHYBaHHS Cy4aCHUX NMPABOBUX cUCTeM. «Taki 3HaHHS IO3BOJSIOTH
3HAWUTH MO3MIII1 a00 pimeHHs, mo OyAyTh MPUHHATI B MailOyTHhOMY, i
CHPUSIIOTH Cy0’€KTaM MIXKHAPOAHOTO MpaBa B MOIIYKY BiAMOBIAHOI Mipn
MPOrHO30BAHOCTI y peai3allil IXHbOI MOBEIIHKU, 3aBXK/IH Y BIAMOBIAHO-
CTi 210 IPHHIKITY T06POT BOTI» .

Jlo ynHHWKA Yacy IJisl BpaxyBaHHsS 0COOIHMBOCTEH i MPOrHO3yBaHHS
PO3BUTKY Mi>KHAapOJHOTO TpaBa MMovany 3BepTaTtucs 3 XX CT. 30KpeMa i1 Ha
MIPaKTUIHOMY PiBHI — B TIPOIIECi MpaBOTBOpeHH:. Tak, y kKomudikarii cra-
JIM BKJTIOYATH TIOJIOKEHHS TIPO TATIICTH PO3BUTKY MIXKHAPOIHOTO TpaBa sIK
HOro XapakTepHy pUCy, 30KpeMa y (JOpMYITIOBaHHSX IIPO «CTAIHI PO3BUTOKY,
«IHTepeC TEeMePIlTHLOTO 1 MPUHACIIHIX MOKOJIIHbY, «OYiKyBaHOTO IHTE-
pecy», «ouikyBaHux Onar». Bifgrak, Ha piBHI HOpMOTBOPEHHS! YHHHUK Yacy
CTaB BU3HAHUM Cepe]l iHIIIOro B OCHOBI MIXKHAPOAHO-TIPABOBOI MPAKTUKH.

HuHi 9uHHEK Yacy MpOSIBISIETHCS 1 B KOHIEMI[i] €BOJIOTHBHOTO
(IMHAMIYHOTO0) TIIyMaueHHsl MiXKHApPOAHOTO MpaBa, sKe, 30KpeMa, BIpO-
BaJKye €BpONEeHChKUI CyA 3 IpaB JIIOJUHH, HIIAXOAIYH 10 TIIyMauCHHS
€BpoIelchKOT KOHBEHIIIT SIK «KMBOTO 1HCTPYMEHTa, 10 SIKOTO CJiJ Ii-
IOXOIUTH 3 TIOTJISILY CHOTOJCHHS.

MikHapoiHe 3BUYa€EBE MPABO IPYHTYEThCA Ha YMHHUKY 4acy (K ene-
MEHTa CTBOPEHHS 3BUYA€BOi HOPMH — TPHUBAJIOCTI MOBEAIHKH Cy0’€KTIB
MDKHapOIHOTO TIpaBa). BTiM HeBpaxyBaHHS Ii€l YaCTHHUA MIXXHAPOIHOTO
MpaBa TO3UTHUBICTCHKOIO KOHIICIIEID TaKOXX HE CIPHUSIIO 3BEPHEHHIO
HEI0 yBarW Ha YMHHHK Yacy, a OT)Ke, i icTopito (momepeaHiii po3BUTOK)
bOr0 IpaBa. Tak, HalaBTOPUTETHIIIA B KJIACHUYHOMY MDKHAPOTHOMY
MpaBi HOTo MO3UTUBICTCHKA KOHIETIiS (K 1 mkoian XX cT. — peaicTiy-
Ha, TOJIITHYHOT'O peali3My, IPUHHATTS pillleHb Ta iH.) MiIX0Iuia J0
Ml)I(HapO,I[HOFO npaBa sIK JI0 CTATUYHOI CUCTEMH, HE BPaXOBYIOUH YUHHU-
Ka yacy i po3IIsalodd Horo JuIile sIK YMHHE npaBo. Bigrak mis Hel He
BaroBoro Oyia cdepa nonepesHboro CTaHy i iCTOPUYHOTO PO3BUTKY LbO-
ro npasa. Takuii miaxXiJq MPU3BIB HE JIMIIE 0 BIAKUIAHHS iCTOPIT MiXKHa-
POAHOTO MpaBa 3 JOCITiKEHHS B Horo Teopii, a i 40 MpOTrOoNOMIEeHHS IH-
MU KOHIICTIIIISIMH TIEPITIOCTI MKHAPOTHUX BITHOCHH 1 TIOJIITHKY (2 BiTaK —
9ACTO i CHITH), SIKi IPEBAIIOIOTH HAJl IPABOBHUMH (paKTOPAMH_.

! Cancado Trindade A.A. International Law for Humankind. Towards a New Jus
gentium. — Leiden, Boston: Martinus Nijhoff Publishers, 2010. — P. 33.

2 Cancado Trindade A.A. International Law for Humankind. Towards a New Jus
gentium. — Ibid. — P. 47 — 49.
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Bcemyn

VYce 1e cBIIUUTD MPo Opak METOMOJIOTIT Y AOCTIKEHHI SIK i1CTOpPIT
MDKHApOIHOTO TpaBa, Tak i HOTo Teopii B IIJIOMY.

Le#t miagpydHUK Ma€ Ha METi 3aIIOBHUTH MPOTATUHY B JOCIIIHKCH-
Hi icTOpii Mi>kHapoAHOTO TpaBa. [Ipu oMy CTyIEHTaM 3ampOoIIOHOBAHO
MiJXiJ JO BUBYCHHS JIOCIIKyBaHOTO MPEJIMETa 32 JIONIOMOTOI0 iCTOpH-
YHOTO, IOPUANYHOTO, MOPIBHIBHO-IIPABOBOIO Ta IHINMUX METONiB. Ma-
Tepian moOymoBaHO Tak, MO0 HE PO3MNIAAATH iCTOPI0 MIKHAPOIHOTO
IpaBa 3 TOYKH 30py CyYacCHHX TO3HINiH. TakoX MpOMOHYETHCS 3aBep-
ITUTH PO3TJIS iICTOPil MIXKHAPOAHOTO MpaBa aHATi30M HOTO CydacHOTO
eTamy, mo0 3pO3YMITH CHOTOIHIIIHI TEHAEHI] ¥ MEepCHeKTHBH TOfa-
JIBIIIOTO PO3BUTKY IIHOTO TPaBa.

MerTa 11bOTO BHJAHHSI — O3HAHOMUTH YMTAYiB 3 ICTOPi€I0 MiXKHAPO-
JTHOTO TIpaBa, 10 BKJIIOYAE B ceOe MOCHTiHKEHHs 3aKOHOMIPHOCTEH Mosi-
BH i PO3BHTKY HOPM, TPHUHIIUITIB Ta IHCTHTYTIB MIXXHApOIHOTO TIpaBa;
BHPOOWTH YSBIICHHS PO OCHOBHI €JIEMEHTH 1 KOMIIOHEHTH Ta KaTeropii
i€l TPaBOBOi CHCTEMH NUIAXOM BHBYEHHS 1X iCTOPHYHOTO PO3BUTKY;
BUPOOUTH BMiHHS MXKHAPOAHO-NIPABOBOT'0, iCTOPHYHOTO, OPiBHSIBHO-
MPaBOBOTO aHANI3y Ta MiXKHAPOAHO-TIIPABOBOI'O MpOTHO3yBaHHs. Ha oc-
HOBI iICTOPUYHOTO aHaNi3y 3 BHKJIAJCHUX 3aca] (axiBlli 3 Mi>KHAPOIHO-
TO TIpaBa 3MOXYTh ONAHyBaTH CYTHICTh OCHOBHHX ITOHATBH 1 KaTeropii
MDKHApOHOTO MpaBa, 3aKOHOMIPHOCTI HOTO TIOSIBM Ta iCTOPUIHOTO PO-
3BUTKY, a TAKOK YCTAHOBUTH TEHJICHIII PO3BUTKY MI>KHAPOJHOTO IpaBa
B KOHTEKCTi Cy4aCHOCTi. 3HAIOUM iICTOPHYHHUN PO3BHTOK MiXKHAPOAHOTO
MpaBa, MOXHa 3IMCHIOBATH MI>XKHAPOIHO-IIPABOBUH, MOPIBHSIBHO-TIPa-
BOBHIA aHANi3 HOPM, IHCTHTYTIB Ta MPUHIIMIIIB IOTO TpaBa, MiXXHAPOJI-
HO-TIPABOBUX aKTiB; BUPOOUTH HABUYKH KOPUCTYBAHHS ICTOPUIHUMU
JoKepesaMi MiDKHApOIHOTO TIpaBa, a TAKOXK Jajll po3pOo0IIOBATH TEOPIr0
icTopii Mi>kKHapOIHOTO TIpaBa.

Ilpeomemom BUBUEHHS iCTOPIi MIXXHAPOJHOTO TIpaBa € BUHUKHEH-
HSl, CTAHOBJICHHS T2 PO3BHTOK CUCTEMH MIXXHAPOIHOTO IMpaBa.

006’exm BUBYCHHS 11i€1 HAYKU — OCHOBHI TEOPETHYHI KOHIICTIIIT 1C-
TOpii MI>KHAPOJHOTO IpaBa, TEOPil HOro MOXOPKEHHS 1 CTaHOBJICHHS;
3MICT 1 CYTHICTh ICTOPHYHOTO PO3BHUTKY €JIEMEHTIB 1 KOMIIOHCHTIB MiXK-
HapOAHO-TIPABOBOi CHCTEMH, iCTOpHYHA TPHUPOJa MiKHAPOIHO-TIPABO-
BHX SIBHIII, IPUPOJIA i CYTHICTh YHIBEPCAITHHOTO, 3aTaIbHOTO Mi>KHAPOI-
HOTO TIpaBa Ta OCOOJMBOCTEH CTAaHOBIEHHS i PO3BUTKY pErioHANBHUX
MDXXHApOTHO-TIPABOBHX ITiICKCTEM; MTPOTHO3YBaHHS PO3BHUTKY MiXKHa-
POITHO-TIPABOBOTO PETYIIOBAHHS CyYaCHHMX MIKHApPOJTHHUX BiJHOCHH, ic-
TOPis MIXKHAPOTHO-TTPABOBOI MiSTTIBHOCTI OKPEMUX JIepXKaB Ta PETiOHIB.
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